Prince Zeid delivered that message this afternoon with the eloquence and insight for which he has come to be so highly respected during the last decade. When he spoke of how one individual-Richard Goldstone-acted courageously to indict both Radovan Karadzic and Ratko Mladic in those desperate days of early 1995, 2 and thus helped change the dynamic in the Balkans, he was unwittingly describing the type of person he himself represents. Prince Zeid, with persistent, steady leadership, has acted with a different kind of courage in the service of Jordan, and of international criminal law. He was not obligated to plunge into the muddy waters of our profession or lead the Assembly of States Parties of the International Criminal Court ("ICC") during its initial three years. He could have been a conventional distinguished diplomat from the Middle East. Instead, he made and continues to make enormous contributions to the pursuit of international justice and peacekeeping and we are privileged to have him on the world stage. Mark my words, sitting before you is a future SecretaryGeneral of the United Nations.
I intend to focus on four issues in Prince Zeid's lecture: the role of lawyers in the service of their nation within the realm of political expediency; the significance of the victims; amnesties; and the end of impunity for atrocity crimes, namely, genocide, crimes against humanity, war crimes, and aggression.
Prince Zeid posits a central question: whether lawyers are consigned to do the dirty work "for the love of country" or on behalf of political expediency to the detriment of the law, and particularly of international criminal law. 3 The best example of this point is the resurrection of criminal conduct that many of us thought was obliterated by our legal system years ago. Now we are burdened by allegations of torture and cruel and degrading treatment of detainees, and by the legal rationales for such practices, inflicted "for the love of country" during the so-called war on terror. BUSH ADMINISTRATION 189-191 (2007) (recognizing that the potentialities of inaction drive national security officials to act "aggressively and preemptively" when faced with terrorist threats, regardless of the implications of their actions). See also Christopher Kutz, Torture, Necessity and Existential Politics, 95 CAL. L. REV. 235, 240 (2007) (underscoring CIA concern that interrogation techniques such as water boarding would subject CIA personnel to penalties under 18 U.S.C. § § 2340-2340A, which implemented the United Nations Convention Against Torture). But see Symposium, Extraordinary Powers in Ordinary Times: Human Rights Outlaws: Nuremberg, Geneva, and the Global War on Terror, 87 B. U. L. REV. 427, 466 (2007) (noting that although physicians, lawyers, and military officers are especially well-suited to prevent torture, thus far those responsible for violations of international humanitarian law in the war on terror have not been stripped of their rights to practice as professionals).
5. Professor John Yoo prepared a legal memorandum urging the Bush Administration to reconsider its "recognition of the rules imposed by the Geneva Convention" with regard to the interrogation of the Al Qaeda and Taliban prisoners. Waldron, supra note 4, at 1684. While serving in the Department of Justice, Jay S. Bybee prepared a legal memorandum recommending that the Bush Administration's definition of torture be limited to "the infliction of the sort of extreme pain that would be associated with death or organ failure." Id. at 1685. [24:665 None of these individuals had distinguished backgrounds in international law and yet each one practiced within the complex and rapidly developing fields of international humanitarian and criminal law. The public record appears to show that these lawyers-perhaps with honest but grossly misguided intentions-did exactly what was required of them to fulfill the expedient objectives of their political masters.
6 Political and military leaders and intelligence officials needed legal cover and they got it with memoranda authored by midlevel lawyers whose superiors marveled at the simplicity of the analysis which blithely ignored precedents of established federal and international law. Other government and military lawyers resisted the temptations of political expediency, and they deserve recognition for their efforts to rebut the onslaught of accommodating memoranda. Re-interpretation-particularly of treaties and of statutes-often opens the gateway to political expediency. The world experienced this during the ABM Treaty re-interpretation debate of the 1980's, where government lawyers with no background in international law re-interpreted a major treaty using rationales that took years to correct.
8 The Iran-Contra scandal also had its share of re-interpreted 12 in order to legitimize a war of choice, authorize highly intrusive wiretapping of Americans, and create a novel regime to classify and handle combatants with an arrogance towards long-held interpretations of the law that invites disbelief. (2006) (noting that even the authors of the memoranda recommending alternative interrogation techniques acknowledged that some countries may argue that they may be in violation of the Geneva Conventions).
13. See JOSEPH MARGULIES, GUANTÁNAMO AND THE ABUSE OF PRESIDENTIAL POWER 11-14 (2006) (underscoring that rather than a "carefully reasoned legal judgment," the Bush Administration's position on the rights of detainees was an unprecedented legal position with no base in domestic or international law); GOLDSMITH, supra note 4, at 144 (highlighting the conclusion by the Department of Justice, Office of Legal Counsel that a 1994 statute criminalizing torture [24:665 Article 98(2) bilateral non-surrender agreements between the United States and nations joining the International Criminal Court suffer from the Bush Administration's re-interpretation of the Rome Statute.
14 The idea that Article 98(2) of the Rome Statute was intended by the negotiators, who included Prince Zeid and me, to cover any and all nationals of a State (such as mercenaries, private contractors, tourists, journalists, and business travelers), rather than only the official personnel of the "sending State," which in treaty law has a very clear meaning, reflects the kind of overreaching that political re-interpreters practice. Re-interpretation tactics are fodder for much academic discourse. Legal scholars debate the merits of the conventional interpretation against the freshly-minted unconventional interpretation. 16 But it is exceptionally tempting to essentially re-write the law in order to achieve politically expedient ends-and lawyers are the authors of the process from start to finish. While Prince Zeid was stationed in Croatia with U.N. peacekeepers from 1994 to 1996, I spent the first term of the Clinton Administration in the Situation Room of the White House as an official representing the U.S. Mission to the violated the President's Commander-in-Chief powers under the Constitution, thereby justifying non-compliance); PAUST, supra note 4, at 20-21 (asserting that because the Constitution and the courts require that the president uphold customary international law, the Department of Justice memos justifying such violations were unfounded and unprofessional distortions of the law).
14. See David Scheffer, Article 98(2) of the Rome Statute: America's Original Intent, 3 J. INT'L CRIM. JUST. 333, 337-46 (2005) (contending that the original intent of the U.S. was to preserve the effect of status of forces agreements (SOFAs) and status of missions agreements (SOMAs), which guide criminal investigations and prosecution of government personnel abroad, rather than provide protection to all U.S. nationals).
15. See id. at 347 (explaining that the International Law Commission, in commenting on the Vienna Convention on Consular Relations, defined a "sending State" as the state which a consulate represents in a foreign jurisdiction, implying that those protected by the sending state are government officials and not nationals, as the Bush Administration argued). United Nations on the Deputies Committee of the National Security Council. I emerged from that experience frustrated enough to speculate-perhaps foolishly-about an American foreign policy grounded in the enforcement of international law and the advancement of the nation's global rather than solely national interests. That would require some fundamental shifts in how our foreign policy is conceived, strategized, implemented, and defended. It would require a real commitment to assertive multilateralism, a term I proposed to my boss, Ambassador Madeleine Albright, in 1993, to the unending shock of certain Members of Congress and commentators who kept interchanging "assertive" as "aggressive."
17 Perhaps a re-born assertive multilateralism, whereby the U.S. Government would more effectively use its influence and power within international institutions and among newly carved coalitions of nations to achieve collective responses to global challenges, would help salvage what is left of our foreign policy after the last seven years.
But such visions are difficult even when political expediency is dictated by leaders whom you, as a lawyer, strongly believe should hold positions of governmental power. During the Clinton Administration, I witnessed many policy decisions that distanced the United States from opportunities to advance noble principles of international law. As with other administrations, the State Department's regional political bureaus exercised paramount influence in Clinton-era policy discussions, as did the Pentagon and the National Security Council. Political expediency, if we understand it to mean the primacy of political machinations over objective legal reasoning-particularly where the enforcement of law truly matters-disastrously crippled America's response to the Rwandan genocide, 18 blocked any serious effort to achieve Russian 17. See Madeleine K. Albright, U.S. Sec'y of State, Myths of Peace-Keeping, Statement before the Subcomittee on International Security, International Organizations, and Human Rights of the House Committee on Foreign Affairs (Jun. 24, 1993) , in DEP'T ST. DISPATCH, June 1993 (underscoring that in an era of "multilateral engagement and U.S. leadership within collective bodies" assertive multilateralism through preventive diplomacy and intervention in failing states is necessary to maintain international peace and security).
18 No one can say whether retributive justice trumps restorative justice or vice versa in the mind of any particular victim. We do know that the ICC is primarily a court of retribution against individual perpetrators and, despite the unprecedented focus put on the issue, only secondarily is it a court designed to address the interests and needs of the victims. 25 The ICC cannot, indeed must not, be burdened with the overwhelming restorative needs of the victims. As my colleagues from the Criminal Division of the Justice Department repeatedly counseled me during the ICC negotiations, the Court cannot become a welfare agency, which is a cynical but perhaps accurate point of view.
However, Prince Zeid's focus on the victims is entirely appropriate. I believe the yawning gap in how the international community has addressed the needs of victims of atrocity crimes arises most prominently amongst governments. Our distinguished colleague and former president of this Society, Professor Tom Franck, eloquently addressed the need to refocus our attention on state responsibility and I lodge a similar plea today. 26 We begin, though, by recognizing that what has transpired in The Hague, Arusha, and Freetown, defendant by defendant, has created an impressive body of jurisprudence that already has transformed international criminal law and should aid the goals of deterrence during the Twenty-First Century.
27 The ICC's true value is in its capacity, ideally, to help prevent atrocity crimes in order to save millions from experiencing the fate of victims already brought low by the violence and destruction that define such international crimes. But what of the aftermath? Despite the work of the International Law Commission in preparing the draft articles on state responsibility for internationally wrongful acts, 28 no normative basis exists for state responsibility towards victims of atrocity crimes, whereby judgments of guilt arising from the ICC can be translated into the responsibility of the governments that hoisted the perpetrators onto the battlefields or the killing fields. Restorative justice for the victims may begin in the courtroom, but it will be achieved within these devastated societies only if the executive and legislative branches of governments are obligated by treaty or compelled by moral suasion to bear the requisite costs associated with the victims. I have no easy formula for achieving this objective. For there can be no return to the punitive reparations that so crippled Germany after World War I and that Adolf Hitler exploited to stoke the misery and pride of his nation for his own aggressive and genocidal aims. 30 One of the next great challenges in our profession will be determining how to transform the remarkable progress in individual criminal responsibility achieved during the last fifteen years by the international criminal tribunals into a more obligatory role by the same governments who ordered these atrocities. How can international criminal law be used to compel governments to comply with international law as well as to accept their own responsibility for the needs of the victims against whom their own leaders are proven to have waged atrocity crimes? More often than not the perpetrator government will have few if any resources to share with the victims in the aftermath of war or a campaign of atrocities.
31 So our challenge is steep and complex in its ramifications, but we must set our sights on it.
As a modest initial step, I would suggest examining the merits of a non-binding General Assembly resolution which would express the common view of the international community that where the political or military leaders of a nation are convicted by the International Criminal Court, that nation should voluntarily shoulder some 33 The end of impunity, and hence the end of amnesties fortifying impunity, has arrived for political and military leaders who commit atrocity crimes. I do not mean to suggest that impunity will not be realized by such leaders in the future or that national amnesties will not be negotiated to secure their withdrawal from public life. We can expect many atrocity lords to enjoy impunity for years to come in the real world outside these walls. The ICC is not a court of universal jurisdiction 34 and, as we were reminded by the International Court of Justice in the Yerodia case, head of state and diplomatic immunity remain powerful shields to accountability before foreign criminal courts and in the absence of obligations arising from participation in an international criminal tribunal.
35
But the die has been cast. Each and every political and military leader is on notice of the actual or potential reach of the law, that policy-making and military strategizing cannot proceed in a vacuum from legal consequences, and that the world is watching more intently every day. Those leaders intimidated by this emerging reality are most likely to seek refuge in re-interpretations of the law, in exceptionalism, territorial isolation, or in the sheer clout of their 32. See Franck, supra note 28, at 571 (contending that states should assume their burden of reconstituting victims regardless of whether individuals are held liable for genocide as an essential part of the healing process).
33. See Zeid, supra note 3, at 660 (recognizing the importance of the Article 27, which precludes officials from signatory states from avoiding liability based on official status, in moving away from the practice of granting amnesty to those committing atrocity crimes).
34. But see SCHABAS, THE UN INTERNATIONAL CRIMINAL TRIBUNALS, supra note 27, at 60 (recognizing that "genocide, crimes against humanity, and war crimes, . . . the core crimes of the Rome Statute" are commonly thought to be crimes of universal jurisdiction). nation's power on a regional or global stage.
36 But those tactics increasingly will be seen for what they are and judged against the Article 27 standard of accountability.
We also should recognize that amnesties still fulfill a function in societies that cannot possibly bring to justice the thousands, sometimes hundreds of thousands, of low-level foot soldiers (military and civilian) who are the direct perpetrators of the crimes, who determine the fate of each victim.
37 Sometimes such amnesties are heavily conditioned with confessional and punitive options, as well as with obligations to join with others in restorative justice. They should be distinguished from leadership amnesties which remain so tempting to the peace negotiators but which are incompatible with international justice.
The fact that States Parties to the Rome Statute have embraced Article 27 is a testament to civilization in our time. I am only one voice, but I hope, for the love of country and of international criminal law, that the United States of America has the courage to join at least 106 other nations at the ICC in burying impunity along with the violence, death, and destruction that the shield of impunity has unleashed on countless victims, so many of whom seek to survive and, as Secretary Albright often reflected, simply live normal lives.
Sir Robert Peel, a British prime minister in the Nineteenth Century, once exhorted his opponents to "elevate your vision." 38 Today Prince Zeid elevated our vision to what should be our noblest aspirations, and for that, Mr. Ambassador, we express our most humble gratitude. PROBS. 465, 477 (2008) (describing the approach of the United States to international law as one based on the "exercise of raw power politics on the international plane").
37. See Charles P. Trumbull IV, Giving Amnesties a Second Chance, 25 BERKELEY J. INT'L L. 283, 285 (2007) (recognizing that state leaders often use amnesties to compensate for a lack of capacity to prosecute the high numbers of perpetrators, as a way to halt ongoing human rights violations, and as a way to move the peace process forward).
38 HISTORIC SPEECHES 311 (Brian MacArthur ed., 1996) .
